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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely 

advise the Court and counsel or self-represented parties will preclude any party from arguing the 

matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings 

except Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued 

– with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 

608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance 

of the order. 

 
 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  DERWIN COX VS.  CREATIVE INVESTMENT GROUP, INC. 
 *HEARING ON MOTION IN RE:  CONSOLIDATE, OR IN THE ALT, STAY UNLAWFUL DETAINER ACTION 
*TENTATIVE RULING:* 
 
This motion is continued by the court to May 26, 2022 at 9:00 a.m.   
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC18-01684 
CASE NAME:  CONSOLIDATED ELEC VS GREENTECH 
 MOTION  ENFORCE STLMNT AGRMNT & ENTRY OF JDGMNT+0006+ 
*TENTATIVE RULING:* 
Cross-defendants Greentech Industry, Inc. Todor Aleksiev and Radoslav Raklev (“cross-defendants”) 
entered into a written settlement agreement promising to pay Capitol Indemnity the sum of 
$42,000.00.  Cross-defendants paid a total of $21,000.00 and have failed to pay the remaining 
amounts owed.  The Court grants the motion to enforce the settlement agreement and enters 
Judgment for $21,000.00 principal, $1,311.78 interest, $2,996.00 attorney’s fees for a total Judgment 
of $25,307.78. 
 

 

  

mailto:dept36@contracosta.courts.ca.gov


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  05/19/2022 

 

 

 

 

    

3. 9:00 AM CASE NUMBER:  MSC20-00908 
CASE NAME:  DIXON VS. PACIFIC COAST PROPERTIES 
 *HEARING ON MOTION IN RE:  VACATE DISMISSAL 
*TENTATIVE RULING:* 
Plaintiff’s counsel has filed a motion to vacate the dismissal of the matter due to counsel’s “excusable 
neglect,” claiming he did not receive notice of the Court’s Order to Show Cause (“OSC”).  The Court 
notes that notice of the OSC was sent by the court on October 13, 2021 to Plaintiff’s counsel’s current 
address, which is the address on his motion to set aside the dismissal.  The Court is finding that, 
although “excusable neglect” is not a sufficient cause to set aside the dismissal, counsel’s mistake of 
failing to monitor his mail from the court suffices to set aside the dismissal.  The motion, therefore, is 
granted. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-00278 
CASE NAME:  ELITE HOME DEVELOPMENT VS USGL LAND 
 MOTION  COMPEL ARBITRATION & STAY PROCEEDINGS+0002+ 
*TENTATIVE RULING:* 
 
Vacated per stipulation of parties.  
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC22-00168 
CASE NAME:  DERZSI VS PAUL FINANCIAL 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Continued to June 30 at 9:00 a.m. by stipulation of the parties. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC22-00238 
CASE NAME:  HITCHENS VS. OBRA 
 HEARING ON DEMURRER TO:  000100+0002+ 
*TENTATIVE RULING:* 
 
 Defendant Meghan O’Bra’s demurrer to the complaint is sustained in part and overruled in 
part.  The demurrer is sustained with leave to amend as to the Second Cause of Action for Partition of 
Partnership Property and Accounting.  The demurrer is overruled as to the First Cause of Action for 
Partition by Sale.   
 
 If Plaintiff elects to amend, he shall file and serve the amended complaint on or before June 
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10, 2022. 
 
Background 
 Plaintiff Clive Hitchens and Meghan O’Bra began living together in May of 2015 in a lease 
property located at 881 San Simeon Drive in Concord.  In October 2017, both parties signed for a 
purchase loan of the San Simeon property.  Title was taken in Defendant O’Bra’s name only.   The 
parties broke up in 2020 but Plaintiff retained exclusive right to possession of the property.  
Defendant Meghan moved out and refinanced the loan in her name only.  Plaintiff brings this action 
for partition by sale and dissolution of partnership interest.   
 
Demurrer 
 Pursuant to Code of Civil Procedure § 430.10 Defendant demurs to the First (Partition) and 
Second (Dissolution of Partnership Interests) on the grounds Plaintiff failed to state facts sufficient to 
constitute a cause of action; the allegations are uncertain and ambiguous; and the causes of action 
are barred under CCP §§ 872.210(a)(2) and (b).    
 
Demurrer Standard 
 A demurrer raises issues of law, not fact, regarding the form or content of the opposing 
party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 
Cal.4th 962, 967.)  “If the complaint states a cause of action under any theory, regardless of the title 
under which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) The demurrer is 
sustained if the complaint fails to state a cause of action under any possible legal theory.  (Sheehan v. 
San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
1st C/A (Partition by Sale) 
 Demurrer to the First Cause of Action for Partition is overruled.  
 
 Plaintiff Clive Hitchens alleges joint ownership between Plaintiff and Defendant of real 
property located at 881 San Simeon Drive in Concord.  Plaintiff alleges both parties signed for a 
purchase loan on October 19, 2017, which was later refinanced by Defendant O’Bra with her credit 
union in the name of Meghan O’Bra only.  Plaintiff alleges the parties mutually agreed title would be 
held by Defendant Meghan, although both parties shared all expenses and contributed work and 
material costs to upgrades and improvements.  Defendant has since moved out of the home and now 
claims to be sole owner based on record title.  Plaintiff Hitchens allege both legal and equitable right 
to possession.  Plaintiff alleges he is entitled to equal proceeds, possession and distribution upon sale.  
Plaintiff seeks partition by sale under CCP § 872.020.   
 
 Defendant demurs to the First Cause of Action for Partition on the ground the cause of action 
is barred as a matter of law as Plaintiff is not authorized to commence a partition action under CCP § 
872.210.  The statute provides:   

(a) A partition action may be commenced and maintained by any of the following 
persons: 
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(1) A coowner of personal property. 
(2) An owner of an estate of inheritance, an estate for life, or an estate for years in 
real property where such property or estate therein is owned by several persons 
concurrently or in successive estates. 

 
  In this case, Defendant argues Plaintiff meets none of the requirements set forth in CCP 
872.210 for standing to bring an action for partition.  Defendant maintains Plaintiff has never been a 
named individual on title, is not an owner of estate of inheritance and does not possess an “estate for 
life.” Defendant argues Plaintiff is merely claiming an ownership interest based on an alleged oral 
agreement with Defendant.  Defendant maintains Plaintiff’s proper remedy is a breach of contract 
action. 
 Plaintiff opposes the demurrer, arguing he has alleged sufficient facts for standing to bring 
the partition action.  Plaintiff argues the right to partition is based upon an agreed joint ownership 
and equal financial contribution. Moreover, the parties agreed to jointly own the home as a domestic 
partnership, which has lasted for seven years.  Plaintiff argues that statute does not state that 
partition is limited to joint owners of record of title.  Instead, the statutory partition remedy applies 
to all ownership claims to real property.   
 
 Here, Plaintiff claims he was a party to the lease with option to purchase.  (This fact is 
disputed by Defendant.) Plaintiff exercised this option to purchase and was a co-borrower on the 
purchase loan. According to Plaintiff, title was only held by Defendant because of a last-minute 
discovery of potential judgment against Plaintiff.  In 2020, Defendant O’Bra unilaterally refinanced in 
her name only.  Plaintiff alleges he has remained in the house and has always equally contributed to 
all expenses.  Plaintiff argues partition as to concurrent interests in the property shall be as of right 
unless barred by a valid waiver. (Code Civ. Proc., § 872.710.)  
 
 In response to the Opposition, Defendant argues Plaintiff is trying to avoid the argument of 
standing and prescribed by CCP § 872.210.  Instead, Plaintiff is arguing standing pursuant to CCP § 
872.140, which provides:  “The court may, in all cases, order allowance, accounting, contribution, or 
other compensatory adjustment among the parties according to the principles of equity.”  Defendant 
argues standing cannot be established under this statute otherwise the courts would be flooded by 
anyone who claims an equitable interest in real property. 
 
Analysis 
 “Under California law, the term "partition" signifies "the procedure for segregating and 
terminating common interests in the same parcel of property."  (14859 Moorpark Homeowner's Assn. 
v. VRT Corp. (1998) 63 Cal.App.4th 1396, 1404-1405.)   
Code of Civil Procedure § 872.230 provides what shall be set forth in a complaint for partition.   The 
complaint shall set forth: 

(a) A description of the property that is the subject of the action. In the case of 
tangible personal property, the description shall include its usual location. In the case 
of real property, the description shall include both its legal description and its street 
address or common designation, if any. 
(b) All interests the plaintiff has or claims in the property. 
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(c) All interests of record or actually known to the plaintiff that persons other than 
the plaintiff have or claim in the property and that the plaintiff reasonably believes 
will be materially affected by the action, whether the names of such persons are 
known or unknown to the plaintiff. 
(d) The estate as to which partition is sought and a prayer for partition of the 
interests therein. 
(e) Where the plaintiff seeks sale of the property, an allegation of the facts justifying 
such relief in ordinary and concise language. 

 
(Code Civ. Proc., § 872.230.)   
 “In this state partition of real property is a special statutory proceeding available only under 
circumstances authorized by Code of Civil Procedure section 752 [currently CCP § 872.210.]” (Powers 
v. Powers (1963) 221 Cal.App.2d 746, 748.)  “The parties named in the complaint, whether as 
plaintiffs or defendants, are all actors, each representing his own interest. Whether plaintiffs or 
defendants, they are required to set forth fully and particularly the origin, nature and extent of their 
respective interests in the property.” (Morenhout v. Higuera (1867) 32 Cal. 289, 295.)     
 
   In this case, Plaintiff has alleged he is a co-owner of 881 San Simeon Drive.  Plaintiff alleges 
he signed the purchase loan and contributed equally to all expenses for upgrades and improvements.  
In the complaint, Plaintiff has to state facts showing the origin, nature and extent his interest in the 
property.  Plaintiff has alleged sufficient facts stating his interest. “At the trial, the court shall 
determine whether the plaintiff has the right to partition.” (Code Civ. Proc., § 872.710.)  “The 
interests of the parties, plaintiff as well as defendant, may be put in issue, tried, and determined in 
the action.” (Code Civ. Proc., § 872.610.)  “[N]o partition can be made until the respective interests of 
all the parties have been ascertained and settled by a trial.”  (Morenhout v. Higuera (1867) 32 Cal. 
289, 295.)   
  
 Plaintiff has alleged sufficient facts to survive the demurrer.  His ownership of the property is 
a fact to be determined at trial. 
  
 
2nd C/A (Dissolution of Partnership Interests; Partition of Partnership Property) 
 
 Demurrer to the Second Cause of Action is sustained with leave to amend. 
 
 Plaintiff alleges Clive and Meghan were partners with agreed and fully performed equal 
interests in the San Simeon property.  Plaintiffs seeks dissolution and accounting of the partnership.   
 
 Code Civ. Proc., § 872.730 provides: To the extent that the court determines that the 
provisions of this title are a suitable remedy, such provisions may be applied in a proceeding for 
partnership accounting and dissolution, or in an action for partition of partnership property, where 
the rights of unsecured creditors of the partnership will not be prejudiced.” 
 
  Defendant demurs to this cause of action on the ground it fails as a matter of law because the 
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allegations fall significantly short of alleging the creation of a partnership.  Plaintiff has the “burden to 
prove by clear and convincing evidence either that he entrusted the management and control of his 
funds to defendant [citation] or that the parties had an oral partnership agreement for the purchase 
of the property.”  (Toney v. Nolder (1985) 173 Cal.App.3d 791, 796.) 
 
 Here, Defendant argues Plaintiff does not attach the partnership agreement, makes no 
allegations that the partnership was created to carry on a business for profit, or allege they are jointly 
and severally liable for the partnership’s obligation.  Defendant argues that Plaintiff has no standing 
to bring the partition action in the first place, so this cause of action is also barred.  Plaintiff’s request 
for accounting and compensatory judgment are also brought pursuant to CCP § 872.210, which are 
also barred. 
 In the Opposition, Plaintiff argues that partnership ownership of real properties can be made 
by oral agreement with one party holding title for two or more partners.  Plaintiff argues that CCP § 
872.730 expressly applies to partition of partnership property. 
 
 As to Defendant’s argument that Plaintiff has not sufficiently alleged their partnership, 
Plaintiff argues that there is no restriction in statutory partition to “written partnerships for profit.”   
 
 In the Reply, Defendant reiterates her argument that Plaintiff cannot argue the subject 
property is property of the partnership without first stating a partnership was ever created.   
 
Analysis 
 In the Second Cause of Action, Plaintiff alleges the subject property to be that of the 
partnership and he seeks a partition pursuant to CCP § 872.730.  In order to maintain this cause of 
action, Plaintiff has to establish the existence of a partnership.  First, Plaintiff has alleged that he and 
Defendant were “domestic partners.”  Family Code § 297 provide in part: “A domestic partnership 
shall be established in California when both persons file a Declaration of Domestic Partnership with 
the Secretary of State pursuant to this division, and, at the time of filing, all of the following 
requirements are met: 

(1) Neither person is married to someone else or is a member of another domestic 
partnership with someone else that has not been terminated, dissolved, or 
adjudged a nullity. 
(2) The two persons are not related by blood in a way that would prevent them 
from being married to each other in this state. 
(3) Both persons are at least 18 years of age, except as provided in Section 297.1. 
(4) Both persons are capable of consenting to the domestic partnership. 

 
  “Consistent with the language of the statute, we hold that presenting a declaration of 
domestic partnership for filing with the Secretary of State is a necessary prerequisite for a valid 
domestic partnership, and at the time of presentation, both individuals to the partnership must be 
capable of consenting.” (Burnham v. Public Employees' Retirement System (2012) 208 Cal.App.4th 
1576, 1579.) Here, there are no facts alleging compliance with the statute.  Thus, Plaintiff has failed to 
allege facts to support his claim of domestic partnership. 
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 As to alleging facts showing the existence of a “partnership” as defined by the Corporations 
Code, Plaintiff has also fallen short.  “Under the Corporations Code, “the association of two or more 
persons to carry on as coowners a business for profit forms a partnership, whether or not the persons 
intend to form a partnership. (§ 16202, subd. (a).)”  (Jones v. Goodman (2020) 57 Cal.App.5th 521, 
538.)  Corporations Code § 16202(c) provides in part: 

(c) In determining whether a partnership is formed, the following rules apply: 
(1) Joint tenancy, tenancy in common, tenancy by the entireties, joint property, 
common property, or part ownership does not by itself establish a partnership, even 
if the coowners share profits made by the use of the property. 
(2) The sharing of gross returns does not by itself establish a partnership, even if the 
persons sharing them have a joint or common right or interest in property from which 
the returns are derived. 
(3) A person who receives a share of the profits of a business is presumed to be a 
partner in the business….   

 
 “The defining characteristic of a partnership is the combination of two or more persons to 
jointly conduct business.” (Enea v. Superior Court (2005) 132 Cal.App.4th 1559, 1564.)  Plaintiff has 
not made any allegations that he and Defendant were jointly conducting business.  
 
 “The question of the existence of a partnership depends primarily upon the intention of the 
parties ascertained from the terms of the agreement and from the surrounding circumstances. 
[Citations.] Ordinarily the existence of a partnership is evidenced by the right of the respective parties 
to participate in the profits and losses and in the management of the business.  (Eng v. Brown (2018) 
21 Cal.App.5th 675, 694.) 
 
  There are no allegation regarding the intent of the parties to form a partnership, other than 
Plaintiff’s claim of being domestic partners. Nor do the terms of the alleged oral agreement reveal an 
intent to form a partnership.  The complaint is silent as to profits and losses and the management of a 
business. The complaint lacks allegations establishing the existence of a partnership.  
    
 Furthermore, “A cause of action for an accounting requires a showing that a relationship 
exists between the plaintiff and defendant that requires an accounting, and that some balance is due 
the plaintiff that can only be ascertained by an accounting.”  (Teselle v. McLoughlin (2009) 173 
Cal.App.4th 156, 179.)  Here the relationship supporting the claim for an accounting would have been 
the alleged partnership.  However, the complaint fails to allege the existence of a partnership, so the 
accounting claim fails.  
 
Defendant’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 452 and 453, Defendant requests the Court to take judicial 
notice of the following: 

1. Certified copy of the Grant Deed, dated October 19, 2017. 
Request for judicial notice is granted. 
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7. 9:00 AM CASE NUMBER:  MSN21-1823 
CASE NAME:  SWIFT FINANCIAL VS. DINGLE 
 MOTION  CORRECT CLERICAL ERROR IN JUDGMENT+0001+ 
*TENTATIVE RULING:* 
 
The unopposed motion to correct clerical error in judgment is granted for the reasons cited in the 
moving papers. 
 

 

  

 


